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Decision of the Panel of Administrators

Number: 11/14/97-01
Date: November 14, 1997
Subject: Case Management

WHEREAS:
The Panel of Administrators is charged with approving the operating and capital
budgets of the Workers” Compensation Board (the “Board”) pursuant to Section

82(a)(iii) of the Workers Compensation Act, RSBC 1996, Chapter 492 and
amendments thereto (the “Act”);

AND WHEREAS:
Case Management has been identified as a key strategy in the Board Strategic

Plan for transforming service to injured workers and is critical as a hub of
service delivery for complex claims;

AND WHEREAS:

Case Management is supported by E-File;

AND WHEREAS:

On January 16, 1997 the Senior Executive Committee approved the first two
phases of Case Management as a demonstration project;



AND WHEREAS:

The Board submitted a report entitled “Case Management: A Developmental
Overview and Preliminary Results” dated October 20, 1997 discussing the
development of the prototype and its preliminary results;

AND WHEREAS:

The Board submitted a report entitled “Case Management: A Proposal for Further
Development & Roll-Out” dated November 12, 1997 summarizing the progress of
the demonstration project and its potential impact on service delivery and
including, among other things:

Appendix A: Summary of Key Project Activities

Appendix C: Claimant Satisfaction Survey Results
Appendix D: Stakeholder Interview Results

Appendix E: Staff Survey Results compiled by Bert Painter
Summary Report of October 1997

THE PANEL OF ADMINISTRATORS RESOLVES THAT:

1. Approval is granted by the Panel to the Board to immediately
expend funds for piloting the Case Management Prototype model in
the full Prince George Area Office and in an additional Lower
Mainland Service Delivery Location (“SDL”) at a cost of up to $3.32
million;

2. The Board will present to the Panel an evaluation of the expanded
pilot of the Case Management Prototype model including:

a) Bert Painter to prepare a staff evaluation relating to the Case
Management model;

b) an external evaluation of the integrity and appropriateness of the
Case Management model piloted by the Board, cogency of results
of the pilot, and the extent to which the model can sustain those
results.



Decision of the Panel of Administrators

Number: 12/17/97-02

Date: December 17, 1997

Subject: The Assessment of Permanent Functional Impairment (“PFI”) by
External Service Providers using ARCON Software

WHEREAS:

Pursuant to Section 82 of the Workers Compensation Act, RSBC 1996, Chapter 492
and amendments thereto (the “Act”), the Panel of Administrators (the “Panel”)
must approve and superintend the policies and direction of the Workers’
Compensation Board (the “Board”) and must:

82(a)(ii) review and approve operating policies of the Board,

82(a)(iii) approve operating and capital budgets of the Board,
82(a)(v) approve major programs and expenditures;

AND WHEREAS:

The Board’s Strategic Plan contemplates improving claims processing via timely
and accurate entitlement decisions and improving client satisfaction;

AND WHEREAS:

Board physicians conducting PFI examinations have been testing the use of
ARCON software and testing tools;

AND WHEREAS:

The Board'’s Rehabilitation Services and Claims Manual specifies that PFI
examinations will be conducted by Board physicians;



AND WHEREAS:

It is proposed that a pilot project be conducted in which external service
providers, using ARCON software under the supervision of a physician, would
perform PFI examinations in the lower mainland area and that Board officers
would adjudicate a worker’s pension entitlement, using the results of such
examinations;

THE PANEL OF ADMINISTRATORS RESOLVES THAT:

1. External service providers, who are under the supervision of a
physician and participating in the External Preferred Provider
Pilot being conducted by the Compensation Services Division of
the Board in the lower mainland, are authorized, as an exception
to the Rehabilitation Services and Claims Manual, to conduct PFI
examinations with the use of ARCON software;

2. Board officers are authorized to adjudicate and render decisions
regarding a worker’s pension entitlement using the results of
such examinations.

3. The pilot project will be monitored for maintenance of
confidentiality and any subjective component which may bias
outcomes. This will be carried out by the Administration of the
Board and the Policy and Regulation Development Bureau who
will make progress reports to the Panel at future meetings.



Decision of the Appeal Division

Number: 96 -1627

Date: October 24, 1996

Panel: Maureen S. Nicholls

Subject:  Reconsideration of an appeal division decision — error of law
going to jurisdiction — application of Section 39(1)(e) — pre-
existing condition as opposed to pre-existing disease or
disability

The employer requests the reconsideration of Appeal Division Decision No. 92-0809
dated April 14, 1992. In that decision, the appeal commissioner confirmed the claims
adjudicator’s refusal to grant relief of costs to the employer under Section 39(1)(e) of
the Act. The employer was seeking relief of costs in respect of benefits paid to one of
its workers for a knee injury.

The employer finds fault with the appeal commissioner’s handling of the evidence,
invoking “an error of fact on the face of the record” as a reconsideration ground. In a
submission dated August 2, 1995 addressed to the chief appeal commissioner, the
employer explains:

... The appeal commissioner, in her decision of April 14, 1992 made
reference to Dr. A’s July 7, 1989 description of the injury as follows:

... fell about three and a half feet, landing on his right knee . . .

In her reasoning and conclusions, she stated the incident described
under this claim is significant. [The worker] stepped down two and a
half feet (earlier on she had cited [Dr. A] who had said three and half
(feet) from his truck, twisting his right knee. This action could have
caused the injury as described in the initial medical report from [Dr.
B]. We submit that the appeal commissioner made an error of fact
when she accepted the description of the events of July 4, 1989 as
described by [Dr. A] in determining whether or not cost relief should
be granted. [Dr. C], in Memo #51 dated September 14, 1994, states “it



is apparent that the patient did not fall three and half feet, which
would have been a significant distance considering the patient’s
weight at the time of the injury. The history of fall three and a half
feet was obtained by [Dr. A] (orthopedic surgeon), when he saw the
patient three days later on July 7, 1989. This history would lead [Dr.
A] to believe that the forces involved at the moment of injury were
greater than they actually were. I also note that in [Dr. A’s] letter of
March 11, 1994 he again mentions the history of falling three and a
half feet in Page 1, Paragraph 2 of that Report. A subsequent Appeal
Division Panel utilizing [Dr. C’s] opinion set out in Memo #51
(Appeal Division Decision No. 94-1371 dated November 23, 1994)
stated at Page 15 “as pointed out by [Dr. C], the history of the
Worker falling three and half feet on July 4, 1989, as cited by [Dr.
D] and [Dr. A], is without foundation.”

[emphasis in original]

The employer also submits that the appeal commissioner erred in rejecting medical
evidence that the worker’s pre-existing condition (obesity and degenerative changes)
prolonged his recovery.

Appeal Division decisions are “final and conclusive” and can only be reconsidered on
very limited grounds. These grounds are new evidence as set out in Section 96.1 of the
Act, an “error of law going to jurisdiction” (including breaches of the rules of natural
justice), clerical mistakes or omissions, and fraud. A patently unreasonable
interpretation (or application) of the Act amounts to an “error of law going to
jurisdiction.” The phrase “patently unreasonable” indicates the degree of magnitude
of the error that would justify setting aside a decision. A decision may not be set aside
simply because there is another preferable interpretation of the relevant statutory
provision nor even because its interpretation of the Act is flawed. For it to be set aside,
the decision must involve an interpretation that is not viable, in light of the legislative
text. I note that the phrase “patently unreasonable” may also be used with reference to
a finding of fact. A “patently unreasonable” finding of fact (such as a finding that is
not supported by any evidence) would also amount to “an error of law going to
jurisdiction.”

I appreciate the employer’s unease about the appeal commissioner’s handling of the
evidence. It is not clear from the decision whether (or to what extent) the appeal
commissioner accepted Dr. A’s description of how the worker injured his knee. More
specifically, it is not clear whether she accepted his description that the worker “fell
about 3 1/2 feet, landing on his right knee” or whether, as stated in the concluding
part of the decision, she found the worker to have “stepped down two and one-half
feet from his truck, twisting his right knee.” More clarity in that regard would have



been advisable since, as the appeal commissioner herself pointed out, one of the policy
questions relevant to the application of Section 39(1)(e) is: how severe was the incident
initiating the claim? The confusion in the decision as to the nature of the incident
behind the claim could be seen as undermining the appeal commissioner’s conclusion
that the incident was significant. It could be seen, therefore, as undermining her
conclusion that relief of costs is not warranted. That said, I do not consider that the
appeal commissioner’s handling of the evidence would justify setting aside her
decision. It is not so unreasonable as to defy explanation. If one interprets the decision
as based on the finding appearing in its concluding part, there is a medical memo on
tile (memo #13 dated December 11, 1990) that is consistent with that finding. Now
whether it could be said that the worker stepping down 2 1/2 feet from his truck and
twisting his knee constituted a severe incident is a question that comes close to being
evidentiary. The weighing of evidence is generally not a reviewable matter.

While I am not persuaded that the appeal commissioner’s handling of the evidence
warrants a reconsideration of her decision, I have nevertheless come to the conclusion
that the decision should be set aside. I find the appeal commissioner’s interpretation
and application of Section 39(1)(e) to be patently unreasonable. How so? The appeal
commissioner stated at the end of her decision:

There are no indications of a previously reduced capacity to work and /or no
indications of prior ongoing medical treatment for obesity.

The criteria for relief under Section 39(1)(e) of the Workers Compensation
Act have not been met on this claim and no relief of costs will be given
(emphasis added).

The appeal commissioner apparently considered evidence of a previously reduced
capacity to work and/or evidence of prior medical attention crucial to determining
whether an employer should be relieved from the costs of a claim under Section
39(1)(e). But was such evidence crucial to this case? subsection 39(1)(e) states:

(e)  provide and maintain a reserve for payment of that portion of the
disability enhanced by reason of a pre-existing disease, condition
or disability.

It is obvious from the wording of the provision that relief may be granted where there
is a pre-existing condition I not only where there is a pre-existing disability or a pre-
existing disease. There may be a pre-existing condition, even though there is no
evidence of a previously reduced capacity to work and/or evidence of prior medical
treatment. The Governors’ published policies recognize this. Under the existing
policies, evidence of a previously reduced work capacity and/or prior medical



treatment is intended to help determine whether there is a pre-existing disability.
Policy item #44.10 in the Manual concerns proportionate entitlement under Section 5(5)
of the Act; it specifically refers to “a previously reduced capacity to work and/or . ..
prior ongoing medical treatment . . .” as relevant to establishing whether there is a pre-
existing disability. Subsection 5(5) applies only where a disability resulting from a work
injury is superimposed on a pre-existing disability and increases that disability. The
application of Section 5(5) may result in a reduction in the amount of compensation
paid to a worker. Subsection 39(1)(e) provides relief to an employer where a disability
is enhanced because of a pre-existing disease, condition or disability. The application
of Section 39(1)(e) cannot affect a worker’s entitlement. It can assist employers though.
It can assist them in a broader range of situations than where a worker suffers from a
pre-existing disability.

In light of the fact that the employer’s argument was with reference to a pre-existing
condition, I conclude that the appeal commissioner’s application of Section 39(1)(e) has
no support in the legislation or the relevant policies. The appeal commissioner asked
herself the wrong question and applied the wrong test when she noted the absence of
a previously reduced capacity to work or prior medical treatment. Where it is argued
that relief should be granted because of a pre-existing condition, it is patently
unreasonable in applying Section 39(1)(e) to highlight considerations that matter only
to a determination of whether a worker suffered from a pre-existing disability.

I grant the employer’s request for a reconsideration of Appeal Division Decision
No. 92-0809.

Editor’s Note: This decision has been edited for publication and for the purposes of complying with the
Freedom of Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165.




Decision of the Appeal Division

Number: 96-1628

Date: October 24, 1996

Panel: Maureen S. Nicholls

Subject:  Reconsideration of an appeal division decision — role of
credibility considerations in analyzing the causes of a worker’s
disability

The worker requests the reconsideration of Appeal Division Decision No. 95-0276
dated March 15, 1995. In that decision, the appeal commissioner denied the worker’s
appeal stating:

From [the worker’s] own evidence to the appeal division, I find that he
was not experiencing any neck and shoulder symptoms at work on
August 30, 1993. . . . Even if I were to accept that the incident as described
by the worker did occur, in view of the worker’s own evidence as to the
onset of his pain, I find, as did the Review Board, that at best [the worker]
is speculating as to the cause of his shoulder and back symptoms. I find
that there is insufficient evidence to conclude that his shoulder and back
symptoms arose out of and in the course of his employment.

The worker is represented. In submissions dated June 23, 1995 addressed to the chief
appeal commissioner, the representative contends that the appeal commissioner
disposed of the worker’s claim by assessing solely his credibility. According to him,
this is improper. The representative contends further that, in focusing on credibility,
the appeal commissioner failed to exercise her investigative powers and this amounts
to an error of law.

The employer opposes the reconsideration request.

Appeal Division decisions are final and conclusive and may only be reconsidered if
there is new evidence within the meaning of Section 96.1 of the Act or if they are
tainted by an “error of law going to jurisdiction”, clerical mistakes or omissions or
fraud. The grounds for reconsidering Appeal Division decisions are, therefore, strict.
The reconsideration process cannot be used simply to continue arguments or
strengthen an unsuccessful case.



Having regard to the representative’s submissions, the question arises, therefore, as to
whether Appeal Division Decision No. 95-0276 is tainted by an “error of law going to
jurisdiction.” In order to answer this question and address the representative’s
concerns, I must decide whether the decision turned on findings against the worker’s
credibility and, if so, to what extent credibility was relevant to considering the issue on
appeal. To base a decision on irrelevant considerations or/and to ignore relevant
considerations may amount to an “error of law going to jurisdiction” and may,
therefore, vitiate the decision.

The impugned decision is about the causes of the shoulder and back problems which
the worker reported to his employer on August 31, 1993. Compensation is generally
payable where a disability results from employment. The specific formula used in the
Act to express that notion is set out in Section 5(1); the formula is that compensation is
payable where “a personal injury arises out of and in the course of the employment.”
Sometimes, it is alleged that a specific incident (or specific incidents) caused the injury.
Other times, it is alleged that the nature of the work in general caused the injury.
Where it is alleged that a specific incident caused the injury, the decision-maker may
tind that the incident did not occur. Alternatively, the decision-maker may find that
the incident occurred but that it did not cause the injury. A finding that a particular
incident did not occur would not be appealable to a Medical Review Panel as it is a
factual finding. A finding that a particular incident occurred but did not cause the
injury would be appealable to a Medical Review Panel as it is a medical finding.
Where it is alleged that the nature of the work in general caused the injury, the inquiry
will tend to be broader in scope. A finding that the nature of the work in general did
not cause the injury would be appealable to a Medical Review Panel.

Policy item #14.20 of the Rehabilitation Services and Claims Manual discusses the
significance of establishing whether a specific incident occurred. The policy cautions:

It is not a bar to compensation when an injury occurs over a period of
time rather than resulting from a specific incident. To be compensable,
however, the evidence must warrant a conclusion that there was
something in the employment that had causative significance in
producing the injury. A speculative possibility that this might be so is not
enough.

This does not mean that the presence or absence of a specific incident is
never relevant in the decision of a claim for compensation. What it does
mean is that the absence of a specific incident is not of itself ground for denying a
claim. The existence of a specific incident may still be relevant in that:
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1. There are some disabilities that are classified as resulting from an
“injury” if they arise out of a specific incident, but are classified as
resulting from a “disease” if they occur over time. (2)

2. The etiology of a disabling condition is always relevant, and the presence
or absence of a specific incident may have some evidentiary value in
establishing whether it was caused by any feature of the employment.
(emphasis added)

To what extent does the above policy suggest that a decision-maker faced with a
question of causality must always engage in a narrow and broad inquiry? That is, does
the policy imply that a decision-maker, who is faced with the specific question of
whether a particular incident caused an injury, must also examine the broader
question of whether the nature of the work in general may have caused it? Itis
perhaps possible to interpret policy item #14.20 as putting such an onus on the
decision-maker. Another interpretation though is that the occurrence of a specific
incident is not a necessary condition for accepting a claim. From this perspective,
where a worker specifically alleges that a particular incident caused his injury and the
decision-maker determines that the incident did not occur or could not have caused
the injury, the claim could be denied with respect to the specific allegation that a
particular incident caused the injury. But it would still be open to the worker to
request a determination as to whether his day-to-day work activities might have
caused the injury. The claim could be valid on that basis. In sum, policy item #14.20
could be interpreted to mean that decision-makers must inquire into whether an injury
was caused by the regular work activities, even where it is alleged that a particular
incident caused the injury. Or, the policy could be interpreted to mean that the absence
of a specific incident (or the lack of a causal relationship between such an incident and
the injury) does not close the door to a further adjudication of the compensability of
the claim.

If a claim is made on the footing that a particular incident occurred, the worker’s
credibility may be an important consideration in determining whether the specific
allegation is substantiated. A worker’s credibility can be important in other ways too.
A decision-maker requires evidence concerning the onset of a worker’s pain, whether
it came on first at work, whether it came on suddenly or gradually, and what the
worker was doing when he first felt pain. A worker’s credibility can, therefore, also be
a factor relevant to determining the broader question of whether the day-to-day work
activities may have caused his injury. But where this broader question is concerned,
while credibility may still be a relevant factor, it generally cannot be determinative. In
a broad sense then, I would agree with the representative that a claim cannot be
determined “on the sole question of credibility.” To take some extreme examples, a
claim could be found to have a valid basis despite misrepresentation by the worker.
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Consider the following scenarios: a worker invents an incident in the belief that the
occurrence of a such an incident is necessary to the acceptance of a claim; medical
examinations establish, however, that his regular work activities caused his injury. Or,
a worker alleges his pain came on suddenly at work whereas it really came on at
home; medical evidence establishes that a delayed onset of pain is consistent with the
occurrence of a work injury.

I note that it may be difficult for the affected parties to assess whether a decision is
appealable to a Medical Review Panel, if the decision does not set out its factual
tindings and if it does not specify whether it concerns a specific incident as a possible
cause of injury and/or about the nature of the work in general as a possible cause of
injury.

Was the impugned Appeal Division decision about a specific incident as a cause of
injury and/or the nature of the work in general as a cause of injury? In his
Application for Compensation dated September 22 (presumably 1993), the worker
described the cause of injury as follows:

I was pulling a log about 10 wide and 14 long. The log was about 22 feet
long. The pick rule that I was pulling with broke and I fell backward. I
hurt my neck and back.

(reproduced as written)

In a decision dated October 1, 1993, the claims adjudicator denied the claim, stating:

A number of contentious issues have been found in our claim for
compensation. In addition to conflicting information obtained from
[another individual] within a 2 day period, you were not certain from the
onset as to whether or not your back complaints were due to work or due
to going home taking a nap and upon waking finding your back sore at
that time. You are unable to relate the incident to sudden onset of pain.
You advised you were somewhat unsure but you figured it was because
of the previous day when you were using a hook-a-roon. It did not appear
to bother you the previous day. Also considering that you spent the last
1.2 hour shift pulling lumber and had no difficulty performing these
duties.
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For an injury to be compensable, it must be shown that the injury arose
out of and in the course of employment. In other words not only must the
injury occur while you were working, but in fact something in the
employment situation must have causative significance in producing the
injury. It is not necessary that a claimant prove that he suffered an injury
arising out of and in the course of employment. Nevertheless, there still
must remain certain fundamental facts and evidence that would lead to a
conclusion favorably to a claims acceptance. Unfortunately, given the
number of discrepancies and your lack of logical explanations for these
discrepancies, I am not drawn to a conclusion that this injury arose out of
and in the course of employment.

In the above decision, the claims adjudicator neither specifically accepted nor rejected
the occurrence of the incident as described by the worker on his Application for
Compensation. It is difficult to tell from the decision whether the claims adjudicator
concluded that: the incident did not occur; the incident did occur but did not cause
the worker’s back and shoulder problems; his regular work activities did not cause
them either. But since the worker’s application alleged the occurrence of an incident at
work on August 30, 1993, it is reasonable to infer that claims adjudicator’s denial was
with respect to that specific allegation. Admittedly, by saying “I am not drawn to the
conclusion that this injury arose out of and in the course of employment”, the claims
adjudicator appeared to be disposing of all the issues germane to such a claim,
including the possibility that the nature of the work might have caused the worker’s
problems. However, in memo #1, the claims adjudicator seemed to be addressing only
the question of whether a specific incident caused the worker’s problems.

In appealing the October 1, 1993 decision to the Review Board, the worker stated in
Part 1 of the Review Board Appeal Forms that he thought the decision was wrong
because “my injury arose out of and in the course of my employment.”

In findings dated August 24, 1994, the Review Board panel defined the issue on appeal
as follows:

The issue raised by this appeal is whether [the worker’s] neck and back
complaints requiring medical attention and resulting in three days of
wage loss are causally related to a specific work incident on August 30,
1993, and arose out of and in the course of his employment.

While the panel’s use of the phrase “arose out of and in the course of his employment”

might suggest that it was embarking upon a broad type of inquiry, its analysis and
conclusion suggest otherwise. The panel stated:
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The panel is unable to find that [the worker] injured himself at work on
August 30, 1993 or that he was experiencing any neck and shoulder
symptoms at work on that date. We accept the evidence given to his
supervisor the following day and to the Claims Adjudicator that it was
not until he woke up after sleeping on the sofa that he experienced any
symptoms. . . . We find that at best [the worker] is speculating as to the
cause of his shoulder and back symptoms and we are unable to find that
they arose out of and in the course of his employment, particularly in the
manner which he has described.

The Review Board panel apparently rejected the worker’s claim that his problems
were caused by an incident at work. More specifically, the panel apparently rejected
the worker’s version of events as to the occurrence of an incident at work on

August 30, 1993. I do not read the panel’s findings as also pertaining to the question of
whether the nature of the worker’s regular work activities might have caused his
injury. I recognize the ambiguity in the findings stemming from the panel’s use of the
phrase “we are unable to find that they arose out of and in the course of his
employment .. ..” But where there is ambiguity as to whether a decision or findings
dispose of an issue, I believe it is prudent to interpret the decision or the findings
narrowly so as not to deprive the affected parties of a full adjudication of the issue.

Did the impugned Appeal Division decision remove the ambiguity as to the nature of
the issue(s) on the table? In submissions dated September 26, 1994 addressed to the
appeal commissioner, the worker himself did not explicitly define the issue(s) he
wished to appeal. Yet the tenor of his submissions makes it clear that he was disputing
the Review Board findings regarding the veracity of his version of events. In
submissions dated November 1, 1994, his representative reiterated that the worker had
an accident at work on August 30, 1993 and the somewhat delayed onset of his
symptoms does not imply that the accident did not occur.

The appeal commissioner defined the issue the same way the Review Board did. She
defined it as “whether [the worker’s] . . . complaints . . . are causally related to a
specific work incident on August 30, 1993 and arose out of and in the course of his
employment.” The appeal commissioner’s conclusion contains the same ambiguity as
the Review Board findings and the claims adjudicator’s decision. It is not entirely clear
whether she intended to rule out a causal relationship between the nature of the
worker’s regular work activities and his complaints as well as rule out a causal
relationship between a particular incident and these problems. In light of that
ambiguity and for the reasons I discussed in relation to the Review Board findings, I
believe it is prudent to interpret the Appeal Division decision narrowly — that is, to
interpret it as only concerning allegations that a specific incident at work caused the
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worker’s shoulder and back problems. Although she did not state it explicitly, I am
satisfied that the appeal commissioner’s concluding paragraph indicates that she
rejected the worker’s evidence as to the occurrence of an incident at work on

August 30, 1993 and this is the basis of her decision. In an obiter statement, the appeal
commissioner briefly considered the possibility that such an incident might have
caused the worker’s problems; she questioned that possibility but only as an aside.

Given the scope of the impugned decision, I find its focus on credibility justifiable. The
consistency between the worker’s various stories regarding the alleged incident and
the onset of his pain is a relevant consideration that has a meaningful connection to the
matter before the appeal commissioner, namely, whether a specific incident caused
particular problems. It cannot be said, therefore, that the appeal commissioner relied
on an irrelevant consideration by focusing on the worker’s credibility. But could it be
said that she failed to take some other relevant considerations into account? If the
decision were read as disposing of both the narrow issue of whether a specific incident
caused particular problems and the broad issue of whether the worker’s regular work
activities might have caused these problems, an exclusive focus on credibility would
be questionable. Since I read the impugned decision as intending to address only the
question of whether a specific incident caused particular problems, I cannot fault it for
its focus on credibility. It was and remains, therefore, open to the worker to seek a
proper adjudication of the broad issue.

In sum, I find no “error of law going to jurisdiction” in the appeal commissioner’s
handling of the question before it, namely, whether a specific incident caused certain
symptoms. When analyzing a decision on the causes of a worker’s disability, it is
helpful to bear in mind that such a decision may (but need not) involve three different
questions: whether a specific incident occurred; if it did, whether it caused the
worker’s disability; and, if it did not, whether the regular work activities caused this
disability. In varying degrees, credibility may be a relevant consideration for all three
questions. It will be most pertinent to an inquiry into whether a specific incident
occurred. Decision-makers who limit their scope of inquiry to that question should be
careful in when they use the phrase “arising out of and in the course of the
employment.” An unqualified use of that phrase may generate the impression that
their scope of inquiry is broader than was intended to be. That may well be the
weakness of the impugned decision — a weakness that does not, however, vitiate it.
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I deny the worker’s request for reconsideration. Appeal Division Decision No. 95-0276
is final and conclusive. It must stand. It does not contain an “error of law going to
jurisdiction.”

Editor’s Note: This decision has been edited for publication and for the purposes of complying
with the Freedom of Information and Protection of Privacy Act, R.S.B.C. 1996,
c. 165.
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Decision of the Appeal Division

Number: 96 -1629

Date: October 24, 1996

Panel: Maureen S. Nicholls

Subject:  Reconsideration of an appeal division decision — error of law
going to jurisdiction — interpretation of regulation 34.16(2) of
the Health and Safety Regulation for Construction

The employer seeks a reconsideration of Appeal Division Decision No. 95-0650 dated
May 31, 1995. In that decision, a three-member panel (“the panel”) upheld the levy of a
penalty on the employer for the violation of Industrial Health and Safety Regulation
34.04(1). The regulation requires that, during the erection of buildings and structures,
workers be protected from injury through falling by means of barriers, guardrails,
guard ropes, safety-belts, etc.

The submission dated June 13, 1995 in support of the reconsideration request basically
reargues the point raised by the employer before the panel, the point being that the
levy is supported neither by the facts nor the legislation. The employer specifically
contends that Decision No. 95-0650 “is based on an error of fact and an error of law.”

By way of background, the employer had appealed the penalty levy imposed by the
Prevention Division in accordance with Section 96(6) of the Act — that is, “on the
grounds of error of law or fact or contravention of a published policy of the
Governors.” The panel could find no error of law or fact or contravention of policy in
the imposition of the penalty.

The fact that the employer is simply rearguing the point raised on appeal has no
bearing on whether the reconsideration request has merit; the point raised could have
been valid yet missed by the panel considering the appeal. For example, if the
employer correctly identified an error of law but the panel overlooked it, it would be
appropriate for this very same point to be reargued in support of the reconsideration
request. That said, Appeal Division decisions are “final and conclusive” subject to new
evidence within the meaning of Section 96.1 of the Act, clerical mistakes or omissions,
fraud or “errors of law going to jurisdiction.” Therefore, a mere error of law would not
be sufficient to set aside an Appeal Division decision. It would have to be an error that
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could be characterized as “going to jurisdiction” such as a breach of the rules of
natural justice, a patently unreasonable interpretation of relevant legislation or a
patently unreasonable finding of fact.

The question arises, therefore, as to whether the impugned decision is tainted by an
“error of law going to jurisdiction.” More specifically, as there is no allegation in the
case before me that the decision contravened the rules of natural justice, the question
arises as to whether it is based on patently unreasonable legal and/or factual findings.

The impugned decision concerns two separate companies: A (namely, the employer
seeking the reconsideration of the decision [hereafter, “A” or “the employer”]) and B.
Both companies are independently registered with the Board.

As related by the employer, the facts are as follows: B was under contract with the
employer to deliver materials to various construction sites; the construction site where
the violation of Industrial Health and Safety Regulation 34.04(1) occurred was neither
owned nor controlled by the employer; the workers involved in the violation of the
regulation were employed by B — not the employer.

There is no suggestion in the impugned decision that the panel disagreed with the
above version of events. The panel did not make any contrary findings. That is, it did
not find that the workers involved in the violation were really the employer’s workers
or that the employer owned or was in charge of the worksite where the violation
occurred. The panel appears to have based its conclusion regarding the
appropriateness of the penalty on the facts as outlined by the employer. I see,
therefore, little merit in the employer’s argument that the decision is tainted by an
error of fact.

There is no apparent flaw in the decision’s evidentiary basis. But is there a flaw in its
legal reasoning? The panel characterized both the employer and B as
“subcontractors.” While it characterized the employer once as the “primary
subcontractor”, it did not characterize it as the “principal contractor.” Rather, it found
that the employer had contracted with the principal contractor. Having found the
employer to be a “subcontractor” (or “primary subcontractor”), the panel appears to
have relied on Regulation 34.16(2) in the Health and Safety Regulation for Construction to
justify the penalty levy. The crux of the reasoning underlying the panel’s conclusion
lies in the following statement:

From the evidence, we conclude [A] is a subcontractor that has contracted
with the principal contractor to supply and deliver construction materials.
[A] has the contractual responsibility for the safe delivery of these

supplies and therefore retains responsibility for ensuring that [B] meets its
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safety responsibilities in completing the deliveries to [A’s] customers. As
provided in Regulation 34.16(2), the principal contractor at the worksite
retains some responsibility to ensure that the regulations are complied
with, but this does not relieve any subcontractor from compliance with the
regulations. We interpret “any subcontractor” to include both [A] and [B]
in light of the definition of “subcontractor” in Regulation 34.16(1).

... We find that, as the primary subcontractor for the supply and delivery
of construction materials, [A] has a responsibility to ensure that the
subcontracted delivery portion of that contract by delivery services that
are integral to their operations is carried out in accordance with the
regulation requirements. This does not relieve the secondary
subcontractor, [B], from their responsibility for compliance.

I note that the Health and Safety Regulations for Construction neither define nor, for that
matter, use the category of “primary subcontractor.” However, they do use and define

the categories of “person”, “owner”, “principal contractor” and “subcontractor.” The
definitions set out in Section 34.16(1) are as follows:

“person” includes a firm, a partnership, a limited company, an association
or any other legal entity.

“owner” includes a person who has an interest, legal or equitable, in the
property on which and on whose behalf, or for whose direct benefit a
construction project is undertaken.

“principal contractor” means a person contracting with an owner or his
agent to undertake a construction project.

“subcontractor” means a person not contracting directly with an owner or
his agent in respect of a construction project, but one who contracts with
the principal contractor or with another subcontractor or his agent, but
does not include a worker.

Regulation 34.16(2) on which the panel apparently relied to establish the employer’s
liability states:

(2) When a construction project involves the services of one or more

subcontractors or their workers, the principal contractor, or if there is no
principal contractor, the owner, shall ensure that all industrial health and

19



safety regulations are complied with in respect of the construction project,
but nothing in this regulation shall relieve any subcontractor or his workers from
compliance with the industrial health and safety requlations. [emphasis added].

Does regulation 34.16(2) provide the legal basis for finding a subcontractor such as this
employer liable to pay a penalty for the violation of regulation 34.04(1)? Regulation
34.16(2) creates an obligation for principal contractors and owners, namely, the
obligation to ensure that the Industrial Health and Safety Regulations are complied
with. As far as subcontractors are concerned though, regulation 36.16(2) merely says
that they may not shirk their responsibilities to comply just because the principal
contractor (or the owner) is also responsible for compliance. However, for
subcontractors, regulation 34.16(2) itself does not create the obligation to comply. To
the extent that such an obligation exists, it stems from the other regulations. Of course,
it is clear from the other regulations that, as an employer, a subcontractor has the
responsibility to ensure compliance in respect of work done by him or his workers.
What is less clear is whether a subcontractor (who is not a principal contractor) may
sometimes be responsible for ensuring that other subcontractors and their workers
comply with the regulations. While this question would seem relevant to this case
inasmuch as the workers involved in the violation of regulation 34.04(1) were
employed by another subcontractor, it is not a question I need to address in order to
deal with the reconsideration request. In the impugned decision, the panel relied on
regulation 34.16(2) — not some other regulation — to uphold the penalty levy.
Therefore, the question I need to address is whether the levy of a penalty on this
employer may be reasonably justified in terms of that particular regulation.

I find that the levy of a penalty on this employer cannot be justified in terms of
regulation 34.16(2). Use of that regulation to uphold the penalty imposed on the
employer is patently unreasonable. For a subcontractor, regulation 34.16(2) cannot be
read as the source of an obligation to ensure that other subcontractors and their
workers comply with the regulations.

Regulations are subordinate legislation. Just as much as a patently unreasonable
interpretation (or application) of a provision in the governing legislation would amount
to “an error of law going to jurisdiction”, so would a patently unreasonable
interpretation (or application) of a regulation. As indicated earlier, one of the grounds
for reconsidering Appeal Division decisions is “an error of law going to jurisdiction.”
In the case before me, that ground has been met.

The employer’s request for the reconsideration of Appeal Division Decision No. 95-
0650 is granted. I have decided to set aside the impugned decision on the grounds that
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it rests on a patently unreasonable interpretation of a regulation and, therefore,
involves “an error of law going to jurisdiction.”

The employer’s appeal will be considered afresh by a new panel of the Appeal
Division.

Editor’s Note: This decision has been edited for publication and for the purposes
of complying with the Freedom of Information and Protection of Privacy Act,
R.S.B.C. 1996, c. 165.

21



22



Decision of the Appeal Division

Number: 97-0050

Date: January 15, 1997

Panel: Anne-Marie Drosso

Subject:  Reconsideration of an appeal division decision — error of law
going to jurisdiction — application of Section 55 of the Workers
Compensation Act

The worker seeks a reconsideration of Appeal Division Decision No. 96-0729 dated
May 3, 1996 (the “impugned decision”). In that decision, the Appeal Division panel
(“the panel”) found the worker’s claim to be barred by Section 55 of the Act.

The appeal officer has had no success in trying to contact the employer.

In Decision No. 20 [12 WCR 361] dated November 29, 1996, the chief appeal
commissioner delegated to me the power to direct the reconsideration of Appeal
Division decisions and the power to set them aside.

Grounds For Reconsidering or Setting Aside Appeal Division Decisions

The statutory ground for reconsidering an Appeal Division decision is new evidence
within the meaning of Section 96.1 of the Act.

The common law grounds for setting aside an Appeal Division decision as articulated
in Decision No. 93-0740, 10 Worker’s Compensation Reporter 127 include an “error of law
going to jurisdiction.”

The worker’s advisor argues that the impugned decision contains “an error of law.” A
mere error of law is not a sufficient ground to set aside an Appeal Division decision.
The error must amount to an “error of law going to jurisdiction.” What constitutes an
“error of law going to jurisdiction”? A breach of the rules of natural justice is
generally characterized as “an error of law going to jurisdiction.” A wrong
interpretation or application of a “jurisdictional” provision (such as a provision that
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defines the scope of a tribunal’s powers or a provision that relates to access to a
tribunal) is an “error of law going to jurisdiction”; a tribunal must be right when its
interprets or applies a “jurisdictional” provision. A wrong interpretation or application
of any other type of provision does not constitute, however, an “error of law going to
jurisdiction.” Where a tribunal is protected by a privative clause, decisions on points
of law within the tribunal’s expertise may not be reconsidered, unless they involve a
patently unreasonable interpretation or application of a statutory provision. An
interpretation that has some logical basis and is at all viable, in light of the wording of
the legislation, may not be set aside. In other words, the “error of law” test for setting
aside an Appeal Division decision is very strict. As explained in Decision No. 93-0740,
a strict test is in keeping with the statutory scheme contemplated by the Act.

For the impugned decision to be set aside, it must be shown, therefore, either that it
involves a wrong interpretation or application of a jurisdictional provision or some
analogous error or that it involves a patently unreasonable interpretation or
application of a provision within the tribunal’s expertise.

The Claims Background

The facts culminating in the current proceedings are as follows:

. In an application form dated 11/2/93, the worker claimed compensation for
neurological damage caused by exposure to lacquers at work. He stated that he
had last worked on April 31, 1990.

. In a letter dated February 10, 1993, the claims adjudicator requested the worker
to explain his delay in filing an application. The adjudicator advised the worker
that, where an application is filed more than one year after the date of injury,
the Board may pay compensation, in accordance with Section 55 of the Act, if it
is satisfied that there existed special circumstances which precluded the filing of
the application within the one year timeframe.

. In a letter dated February 16, 1993 addressed to the claims adjudicator, the
worker’s union representative argued that, since the worker’s condition was not
initially diagnosed by his doctors as related to his work, his claim should be
covered by the policy that deems the injury to have occurred when the
industrial disease was first diagnosed (policy 25.30 of the Rehabilitation Services
and Claims Manual at the time the representative wrote the letter). The
representative appended to his letter a 1990 Medical Review Panel certificate
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concerning another worker who had suffered from similar problems and who
was found by a Medical Review Panel to have a neurological disability caused
by his exposure to lacquer.

In a letter dated February 26, 1993 addressed to the worker, the claims
adjudicator noted that the medical reports did not indicate an industrial
disease.

In a letter dated March 22, 1993, the claims adjudicator rejected the claim,
stating in part:

... The medical report indicates a diagnosis as follows: chronic
dysthymic disorder and passive dependant personality disorder.

As previously advised, I have not received any medical reports
which indicate an industrial disease, for which to consider this
claim.

As previously noted, in order to have a claim for Workers’
Compensation benefits, one must sustain a personal injury under
Section 5, or an industrial disease under Section 6. As there has
been no medical diagnosis of an industrial disease or personal
injury, I am unable to accept your claim as a Workers’
Compensation Board responsibility. This includes that there will be
no wage loss benefits payable, nor will any medical expenses
incurred be accepted as a Workers” Compensation Board
responsibility.

The worker tried to appeal the claims adjudicator’s decision to a Medical Review

Panel.

In a letter dated June 11, 1993, the medical appeals officer rejected the worker’s
application for a Medical Review Panel examination on the basis that the claims
adjudicator’s decision was not a medical decision but rather was a decision
pertaining to the application of law and policy.

The worker appealed both the claims adjudicator’s and the medical appeal
officer’s decisions to the Review Board. He appended to his Notice of Appeal the
1990 Medical Review Panel certificate concerning his co-worker.

In findings dated September 1, 1995, the Review Board panel characterized the

issues

on appeal as: whether the claim was statute-barred, whether the worker
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sustained an injury or suffered from an industrial disease as a result of his
employment, and whether he was entitled to be examined by a Medical Review
Panel. The Review Board panel found that: the claim was statute-barred, the
worker did not sustain an injury or an industrial disease as a result of his
employment, and the medical appeals officer correctly determined that the
adjudicator’s February 26, 1993 decision was not a medical decision and,
therefore, could not be appealed to a Medical Review Panel.

On whether the claim was statute-barred, the Review Board panel stated in part:

... Section 55 of the Act requires that an application for
compensation must be made within one year of the injury’s
occurrence and, for an industrial disease an application must be
tiled within one year of the date of disability. There is evidence
that [the worker’s] disability began to manifest itself by at least
1987, at which time he started to undergo treatment and
hospitalizations for depression. Certainly, by 1990 his condition
was disabling. His application for compensation benefits was not
tiled however, until February 1993.

The worker and his representative have submitted at the oral
hearing that special circumstances did exist which precluded
compliance with time limits in as much as [the worker’s] marriage
had failed, he was depressed, and the characteristics of his work
exposure were not well understood. We do not accept that the
breakup of his marriage precluded the worker from filing a claim
in a timely fashion. Nor do we accept that the effects of exposure to
organic solvents etc. were so unfamiliar that [the worker’s]
attending physicians would not have appreciated the implications
of the exposure, had they been aware of them at the onset of the
worker’s symptoms. Certainly, exposure to organic solvents was
sufficiently implicated as a cause of industrial diseases that it
qualified as a scheduled industrial disease by at least June 4, 1986.

The one circumstance by which [the worker] may have been
precluded is the nature of his psychological and mental
deterioration. Between 1987 and 1990, he was hospitalized for
significant periods of time during which he progressively
deteriorated. According to [Dr. A], he is now unable to function at
all. We accept that for significant periods between 1987 and 1993



[the worker’s] condition likely interfered with his memory,
concentration and cognition so as to impede his ability to file a
claim. We cannot find, however, that he was precluded from filing
within the required time limits. [The worker] told the panel that he
associated his symptoms with work from as early as 1984, although
he did not know precisely what about the work was causing the
problem. Other workers were concerned about the ventilation and
he indicated that some workers started to book off sick. He
periodically recorded his symptoms in the sick book and took
ASA. [The worker’s] symptoms did not become manifestly
disabling over night, rather, they were progressive. Even in the
period between 1987 and 1990, there were times when [the worker]
was well enough to work. Given that he attributed his complaints
to his work since as far back as 1984, we would expect that he
would have filed a claim long before 1993. Accordingly, we find
that he was not precluded from filing a claim; and find that his
claim is statute barred.

On whether the worker sustained an injury or suffered from an industrial
disease as a result of his employment, the Review Board panel stated in part:

... The diagnoses listed on the medical reports submitted to the
Board include depression, chronic dysthymic disorder,
passive/dependant personality disorder, alcoholism in remission
stress, and functioning capacity fair to subnormal. These are the
conditions from which he was and is disabled. None of these
conditions are accepted industrial diseases.

... On the evidence before us, we find that the worker was likely
exposed to organic solvents at work. We make no findings as to the
period or extent of this exposure, nor do we make any findings
regarding exposures to other toxic substances with which [the
worker] worked and may have been exposed . . .

... We note that to date [the worker] has undergone no testing to
determine his neurological status and therefore there is no
evidence that he has neurological damage which might be
attributable to chronic organic solvent exposure, (or indeed to
exposure to any toxic chemical). There is insufficient evidence
upon which to conclude that the worker has sustained either an
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injury or an industrial disease as a consequence of a possible
exposure to organic solvents or other toxic chemicals in his
employment.

On whether the worker was entitled to a Medical Review Panel examination, the
Review Board panel stated:

... As indicated in the June 11, 1993 decision letter under appeal,
Section 58(3) of the Act requires that medical findings of the
Review Board or medical decisions by the Board are appealable to
Medical Review Panels. The statements that a claim is out of time
or that the worker has not been diagnosed as having an industrial
disease are not medical decisions. The statement that the worker
has not been diagnosed as having an industrial disease is a statement
of fact; whereas the statement that the worker does not have an
industrial disease would be a medical finding or decision. Both
statements in the decision letter relate solely to questions of law
and policy. Industrial diseases, for instance, are those diseases
which have been so designated by the Board. We find that the
Medical Appeals Officer correctly determined that no medical
dispute was identified in the decision letter of February 26, 1993.
Accordingly, we confirm this decision.

The worker appealed the Review Board finding to the Appeal Division. In
support of the appeal, the worker’s advisor made several arguments as regards
both the question of whether the claim was statute-barred and the question of
whether the worker sustained an injury or suffered from an industrial disease
as a result of his employment. As regards the first question, the advisor referred
to Appeal Division decisions which had adopted a liberal interpretation of the
phrase “special instances which precluded the filing of an application” that
appears in Section 55 of the Act. He urged the panel to interpret the phrase in
that light, considering that the worker had been uncertain whether his
workplace exposure was the source of his problems, had been hospitalized for
depression, had applied for compensation when he found out about the
acceptance of his co-worker’s claim and was provided with a medical opinion
linking his symptoms to his work only in May 1993. As regards the second
question, the worker’s advisor argued that the worker’s condition should be
accepted as an industrial disease within the meaning of Schedule B of the Act.

The panel rejected the advisor’s arguments. The panel’s reasoning was in part
as follows:



It is difficult to consider the Section 55 issue without also
considering the issue of causation. If [the worker’s] symptoms of
significant depression and memory loss are a consequence of his
exposure to chemicals at work, and [the worker] and his doctors
failed to recognize the connection between his symptoms and his
work prior to 1993, then he has a good argument that there existed
special circumstances which precluded him from filing an
application within the prescribed period in Section 55. However, if
those symptoms are not related to his work, [the worker] and his
doctor realized earlier there was a connection between his work
and his symptoms, then [the worker’s] arguments under Section 55
are much weaker.

Based on [Dr. B’s] opinion, I find it unlikely that [the worker’s]
significant depression, passive-dependant personality disorder,
and memory loss were related to his exposure to chemicals,
solvents and/or lacquers at work. Therefore, I am unable to find
those symptoms constituted “special circumstances.” Since [the
worker] stopped work in 1990 and did not apply for compensation
until 1993, I find his claim is barred by Section 55(2) of the Act and
there were no special circumstances which precluded him from
filing within that one year period. Therefore, I deny [the worker’s]
appeal under Section 55 of the Act.

Merits

As I have found [the worker’s] claim is barred by Section 55 of the
Act, it is not necessary to consider the merits of his appeal.
However, as noted above in considering the Section 55 issue, based
on [Dr. B’s] opinion I found it was most likely that [the worker’s]
significant symptoms were not related to his exposure to chemicals
and solvents at work. Even if [the worker’s] claim was not barred
by Section 55, Section 6(3) and Schedule B 1(g) would not assist
him on the issue of causation, as that part of Schedule B requires a
diagnosis of poisoning by organic solvents. [Dr. C] did not
diagnose poisoning, but other symptoms. Therefore, the merits of
[the worker’s] claim would have been adjudicated under

Section 6(1) of the Act without the assistance of Section 6(3) and
Schedule B.
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Is Appeal Division Decision No. 96-0729 Tainted By An “Error of Law Going to
Jurisdiction™?

The worker’s advisor impugns the panel’s application of Section 55 of the Act. More
specifically, the advisor takes issue with the panel’s statement that, because it could not
tind the worker’s significant depression, passive-dependant personality disorder and
memory loss to be related to the worker’s exposure to chemicals, solvents and /or
lacquers at work, it was unable to find the symptoms constituted “special
circumstances” within the meaning of that Section. The advisor submits that the
causation of these symptoms is irrelevant to a determination of whether special
circumstances had precluded the worker from filing an application on time. In the
advisor’s words, “[t]here is no reference in Section 55(3) of the Workers Compensation Act
to the different and separate issue of causation.” The worker relies on several
published Appeal Division decisions in support of his position.

The advisor’s argument concerns the interpretation of Section 55 of the Act. Section 55
was amended effective August 26, 1994 by Bill 13, The Workers Compensation Amendment
Act. The question arises, therefore, as to whether the old or the new Section 55 applies
to this worker’s claim. The worker applied for compensation in 1993. The claims
adjudicator rendered her decision in 1993. The Review Board panel issued its findings
in 1995. The panel issued its decision in 1996. Neither the Review Board panel nor the
panel mentioned the amendment to Section 55. While both referred to Section 55,
neither cited the text of the provision on which they relied.

Prior to the 1994 amendment, Section 55 read as follows:

55. (1)  Anapplication for compensation shall be made on the form
prescribed by the Board or the regulations and shall be signed by the
worker or dependant; but, where the Board is satisfied that compensation
is payable, it may be paid without an application.

(2)  Unless an application is filed, or an adjudication made,
within one year after the date of injury, death or disablement from
industrial disease, no compensation is payable, except as provided in
subsection (3).

(3)  Where the Board is satisfied that there existed special

circumstances which precluded the filing of an application within one
year after the date referred to in subsection (2), and
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(@)  where an application is filed within 3 years after that date, it
may pay the compensation provided by this Part; or

(b)  where the application is filed after 3 years after that date, it
may pay the compensation provided by this Part but not in
respect of a period prior to the date the application is
received by the Board.

(4)  This section applies to an injury or death occurring on or
after January 1, 1974 and to an industrial disease in respect of which
exposure to the cause of the industrial disease in the Province did not
terminate prior to that date.

Following the 1994 amendment, Section 55 provides:

55. (1) An application for compensation shall be made on the form
prescribed by the Board or the regulations and shall be signed by the
worker or dependant; but, where the Board is satisfied that compensation
is payable, it may be paid without an application.

(2) Unless an application is filed, or an adjudication made, within
one year after the date of injury, death or disablement from occupational
disease, no compensation is payable, except as provided in subsection (3),
(3.1), (3.2) and (3.3).

(3) If the Board is satisfied that there existed special circumstances
which precluded the filing of an application within one year after the date
referred to in subsection (2), the Board may pay the compensation
provided by this Part if the application is filed within 3 years after that
date.

(3.1) The Board may pay the compensation provided by this Part
for the period commencing on the date the Board received the application
for compensation if

(a) the Board is satisfied that special circumstances existed
which precluded the filing of an application within one year
after the date referred to in subsection (2), and

(b) the application is filed more than 3 years after the date
referred to in subsection (2).

31



(3.2) The Board may pay the compensation provided by this Part if

(a) the application arises from death or disablement due to an
occupational disease,

(b) sufficient medical or scientific evidence was not available
on the date referred to in subsection (2) for the Board to
recognize the disease as an occupational disease and this
evidence became available on a later date, and

(c) the application is filed within 3 years after the date
sufficient medical or scientific evidence as determined by the
Board became available to the Board.

(3.3) The Board may apply subsection (3.2) to an application in
respect of a death or disablement from an occupational disease that the
Board previously considered since July 1, 1974 under the equivalent to
this section.

(4)  This section applies to an injury or death occurring on or
after January 1, 1974 and to an occupational disease in respect of which
exposure to the cause of the occupational disease in the Province did not
terminate prior to that date.

Clearly, the 1994 legislative amendments to Section 55 have had important
consequences as to the Board’s discretion to pay compensation for late applications, in
the case of occupational diseases. Prior to 1994, if an application was filed after 1 year
from the date of death or disablement from what was then termed an

“industrial disease”, the Board could pay compensation as long as it was satisfied that
special circumstances had precluded the filing of the application within one year of the
date of death or disablement. More specifically, it could pay full compensation, if the
application was filed within three years of that date. But it could only pay
compensation in respect of the period starting when the application was received at
the Board, if the application was filed later than three years from the date of death or
disablement.

In sum, under the old Section 55, the Board's discretion to pay any compensation in the
case of late applications for death or disablement from an “industrial disease”
depended strictly on its being satisfied that special circumstances had precluded the
filing of the application within one year of the death or disablement from the disease.
The amount of compensation it could pay depended on whether the application was
tiled within three years after that date or later than that. The interpretation of the
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phrase “there existed special circumstances which precluded the filing of an
application within 1 year . .. ” was, therefore, central to the consideration of any late
application for compensation for death or disablement from an “industrial disease.”

The 1994 amendments to Section 55 have introduced a more complex system — a
system designed to take into account the fact that late applications for what is now
termed an “occupational disease” may be attributable to insufficient medical or
scientific evidence linking a particular disease to a particular process, trade,
occupation or industry. The intent behind the amendments was to permit the Board to
pay compensation where advances in scientific and medical knowledge establish new
linkages between a disease and a particular process, trade, occupation or industry. The
new Section 55 leads one to distinguish between three possible scenarios. Under the
tirst scenario, a disease has been given some broad recognition by the Board as an
occupational disease; for example, it is listed in Schedule B or, alternatively, it has
been designated as an occupational disease by a regulation. A worker dies or becomes
disabled from that disease. The application for compensation is filed after one year of
the date of death or disablement from the disease. In such circumstances, the new
Section 55 seems to operate like the old Section 55. How? It seems to make the